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IN THE UTAH COURT OF APPEALS 
THE STATE OF UTAH, : 
Plaintiff7Appellee, : 
v. : 
CARL DEAN HOWARD, : Case No. 990586-CA 
Priority No. 2 
Defendant/Appellant. : 
JURISDICTIONAL STATEMENT 
This Court has jurisdiction pursuant to Utah Code Ann. § 78-2a-3(2)(e) (1996). 
Appellant/Defendant Carl Dean Howard ("Appellant" or "Mr. Howard") was convicted 
of Illegal Possession of a Controlled Substance, a third degree felony. R. 65-67. 
A copy of the judgment is in Addendum A. 
ISSUE, PRESERVATION. STANDARD OF REVIEW 
Issue: Whether the detention of Mr. Howard violated the Fourth Amendment 
where the detention was based solely on uncorroborated information from a newscast 
regarding another individual? 
Standard of Review: This Court "'review[s] the factual findings underlying the 
trial court's decision to grant or deny a motion to suppress evidence using a clearly 
erroneous standard.5" State v. Pena. 869 P.2d 932, 939 n.4 (Utah 1994)(quoting State 
v. Brown, 853 P.2d 851, 854 (Utah 1992)). The ultimate conclusion as to whether the 
facts amount to a reasonable suspicion is a question of law which is reviewed for 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
correctness with "a measure of discretion to the trial judge when applying that standard 
to a given set of facts." City of St. George v. Carter, 945 P.2d 165, 168 (Utah Ct. 
App. 1997)(quoting Pena, 869 P.2d at 939 n.4). 
Preservation: Appellant filed a motion to suppress and supporting memorandum 
raising this issue in the trial court. R. 25-31. Copies of the motion and memorandum 
are in Addendum B. The trial judge took evidence, heard argument and rendered a 
decision. R. 74, 55.1 The issue is therefore preserved for review by this Court. 
TEXT OF RELEVANT CONSTITUTIONAL PROVISION 
The Fourth Amendment to the United States Constitution controls this issue. It 
states: 
[Unreasonable searches and seizures.] 
The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon probable cause, supported 
by Oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 
STATEMENT OF CASE AND NATURE OF THE PROCEEDINGS 
In an Information dated November 23, 1998, the state charged Mr. Howard with 
one count of Unlawful Possession of a Controlled Substance, a third degree felony. 
R. 08. After the case was bound over for trial, Mr. Howard filed a motion to suppress 
1
 The transcript of the hearing on the motion to suppress is labeled R. 74. 
Appellant cites to that transcript by including internal page citations following the 
record cite of 74. For example, page 26 of the transcript of the hearing is cited as 
R. 74:26. 
2 
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the evidence "discovered as the result of an unconstitutional stop, detention, arrest, and 
search" and supporting memorandum. R. 25-32. See Addendum B. After the state 
responded in writing, the trial judge held an evidentiary hearing on April 2, 1999. 
R. 74. The trial judge denied the motion, and entered findings of fact and conclusions 
of law on June 8, 1999. R. 51-55. A copy of the findings, conclusions and order is in 
Addendum C. 
On June 8, 1998, Mr. Howard entered a conditional plea of guilty to Possession 
of a Controlled Substance, a third degree felony. That conditional plea was made 
pursuant to State v. Serv. 758 P.2d 935, 937-40 (Utah Ct. App. 1988) and Ut. 
R. Crim. P. 11, and expressly reserved Mr. Howard's "right to appeal the [trial] court's 
denial of his motion to suppress argued on April 2, 1999, and to withdraw his guilty 
plea if he prevails on appeal." R. 62. The trial judge stayed Mr. Howard's sentence 
pending appeal. R. 69. 
On June 11, 1999, Mr. Howard filed a timely notice of appeal. R. 70. This 
appeal from the final judgment of conviction follows. 
STATEMENT OF THE FACTS 
Based solely on a FOX 13 news report he watched on the evening of 
November 18, 1998, Salt Lake City Police Sergeant Craig Park made the decision to 
detain Mr. Howard. R. 74:11, 17-18.2 Sergeant Park thought he was at home when 
2
 A copy of the videotape watched by Sergeant Park was placed into evidence and 
viewed by the trial judge. The videotape is labeled R. 02. For convenience to this 
3 
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he watched the FOX 13 news story, but could not recall whether he was sitting or 
standing and also could not recall whether he was doing anything else such as playing 
with children or talking on the telephone when the news story aired. R. 74:18-19. 
After watching the news report, Sergeant Park had the impression that the story 
"portray[ed] domestic violence" and that it discussed a particular individual who was 
wanted. R. 74:11. Sergeant Park could not remember the name of the person 
discussed in the news report. R. 74:18. Although he remembered that person had 
brown hair and a mustache, he could not recall any distinguishing characteristics about 
the man. R. 74:20. 
In reality, the news report did not indicate that the individual being discussed 
was wanted. R. 02. Instead, the gist of the news report was that a woman named 
Mary Lewis was afraid and angry because her husband, Gary Lewis, had been released 
from the Salt Lake County jail due to jail overcrowding. R. 02. In fact, near the end 
of the report, a police lieutenant clearly stated that the release of Gary Lewis was 
lawful since Gary Lewis qualified for release under the Federal Consent Decree and 
did not have a violent history. R. 02. 
The report emphasized that Gary Lewis had been released, and that such release 
was proper. R. 02. 
Court, Appellant has prepared a transcript of the videotape and included it in 
Addendum D to this brief. 
4 
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Reporter: Lewis has been ordered to remain in jail with no bond until he 
heads to court on the stalking charges. He's been released three times, 
all because the Salt Lake County jail is too crowded. [Pause for 
emphasis with picture of jail door closing, then opening flashed on the 
screen] It's federal law. When the Salt Lake County jail reaches about 
800 inmates, they must release some. 
Lt. Troy Diaz: And he qualifies for release under the Federal Consent 
Decree. Um, in our computer system, it doesn't show him as having a 
real violent history in the past that the public would be aware of, that 
would want them to be aware of. So he got released. 
R. 02. 
Sergeant Park acknowledged that the news report discussed releasing Gary 
Lewis pursuant to the Federal Consent Decree. R. 74:22. The officer testified, 
however, that he did not remember the release discussion after initially viewing the 
report, and instead thought that Mr. Lewis "was a wanted fugitive-an A.P.&P. 
fugitive." R. 74:22. This incorrect belief is not reflected in the news report. R. 02. 
Sergeant Park knew very little about the Federal Consent Decree other than "that an 
individual is released from jail." R. 74:22. 
The news story began by claiming that Mary Lewis was hiding from her 
husband. R. 02. The report also indicated that Mary Lewis had a protective order and 
had filed for divorce from Gary Lewis. R. 02. 
Next, the news story discussed past actions by Gary Lewis. According to the 
reporter, Mary Lewis had called the police three months earlier because Gary Lewis 
was driving up and down her street. In addition, Mary stated that Gary Lewis had 
taken her mail and pharmaceutical records. The report then indicated that Gary Lewis 
5 
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had been placed on probation for theft. R. 02. The reporter further claimed that Gary 
Lewis had violated his probation first with new charges and later by failing to comply 
with the electronic monitoring which was subsequently ordered. R. 02. According to 
the reporter, Gary Lewis was sent back to jail after he violated probation by removing 
the electronic monitoring bracelet. R.02. 
Mary's sister reported that she had seen Gary Lewis "drive by in a car today," 
and told viewers that if she had not seen him, neither Mary nor Adult Probation and 
Parole would have known he was out of jail. R. 02. The Adult Probation and Parole 
agent who was interviewed said nothing about being unaware of the release. R. 02. 
At this point, the report indicated that Gary Lewis had been lawfully released 
pursuant to the Federal Consent Decree, as quoted above. The report then ended with 
a brief statement from Mary Lewis, reiterating that she was afraid. R. 02. Hence, a 
viewer who watched the entire story would have realized that Gary Lewis was properly 
released and a basis for picking him up did not exist. 
The news report flashed three different pictures of Gary Lewis. In the first 
picture, he was laughing with Mary Lewis. In the second picture, he was wearing 
wraparound sunglasses. The third picture was flashed with Gary Lewis's name printed 
on the screen, and showed him with straight brown hair and a goatee. The report did 
not indicate whether the photographs were taken recently or whether Gary Lewis's 
hairstyle or facial hair had changed. The report also did not indicate Gary 
Lewis's height, weight, build, or age, or any distinctive features Gary Lewis might 
6 
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have had. R. 02. 
The photographs showed a rather generic appearance of a white male with 
straight brown hair and facial hair. R. 02; R. 74:20. Sergeant Park acknowledged that 
the photographs presented a fairly generic description, and indicated that the 
photographs reminded him of an officer who used to work in the department, and that 
he knew other people who looked similar to the photographs. R. 74:12, 20. 
In addition to flashing Gary Lewis's printed name, the report stated Lewis's 
name several times. R. 02; 74:19-20. 
The morning after he viewed the news story, November 19, 1998, at about 
8:40 a.m., while on his way to work, Sergeant Park saw a man on a bicycle who Park 
thought "looked similar to that guy, looked like the same guy" depicted in the news 
story. R. 74:11. He decided to detain the man on the bicycle based only on the 
information in the news story. R. 74:17-18. Sergeant Park made no attempt to verify 
the information in the news story, was not aware of any information other than the 
news story when he made his decision to detain the bicyclist, and did not see the 
bicyclist do anything suspicious. R. 74:18, 21. 
The bicyclist was not Gary Lewis, the man depicted in the news story. R. 74. 
Instead, the bicyclist was the appellant in this case, Carl Howard. 
After Sergeant Park spotted Mr. Howard, the officer lost sight of him. 
R. 74:12. Sergeant Park testified that he broadcast a description, that "he was on a 
bike, I think a description of the bike, his clothing, his hair, moustache, what I 
7 
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remembered him being wanted for and his last known location... ." R. 74:12-13. 
Based entirely on Sergeant Park's broadcast, Officer Wihongi located 
Mr. Howard and detained him. R. 74:13. Within a minute of Officer Wihongi's 
detention, Sergeant Park arrived at the location where Officer Wihongi was detaining 
Mr. Howard. R. 74:13. When Sergeant Park arrived, Officer Wihongi was holding 
Mr. Howard's identification and in the process of running a warrants check. R. 74:14. 
A couple of minutes later, dispatch responded, indicating that a warrant existed for 
Mr. Howard. R. 74:15. Both Officer Wihongi and Sergeant Park had commitments, 
so a third officer, Officer Walton, took Mr. Howard into custody. R. 74:16. Officers 
subsequently searched Mr. Howard, and located the evidence at issue in this motion to 
suppress. 
SUMMARY OF THE ARGUMENT 
The detention of Mr. Howard violated the Fourth Amendment since the FOX 13 
news report did not create a reasonable suspicion justifying the detention of 
Mr. Howard. Since Officer Wihongi detained Mr. Howard at the request of Sergeant 
Park, Sergeant Park must have had a reasonable suspicion in order to uphold the 
detention. Sergeant Park based his decision to detain Mr. Howard only on the news 
report; he did not attempt to verify the information in the report, had no other 
knowledge about the person portrayed in the report, and did not see Mr. Howard do 
anything illegal or suspicious. 
8 
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A news report is at the "low-end of the reliability scale." While a news report 
is different from a tip to police made by an informant, it is more akin to information 
from an informant than it is to a request from police officers that an individual be 
detained. Accordingly, the test for determining whether a tip from an informant 
creates a reasonable suspicion provides a framework for determining whether the 
newscast created a reasonable suspicion. All three factors in that test weigh against 
concluding that the officer had a reasonable suspicion justifying the detention of 
Mr. Howard. (1) A daily newscast is of little reliability; (2) the newscast in this case 
did not provide sufficient detail to create a reasonable suspicion; and (3) the officer did 
not verify any of the information in the newscast. 
The newscast in this case referred to Gary Lewis, not Mr. Howard. It did not 
indicate that Gary Lewis was wanted. Instead, the gist of the report was that although 
Gary Lewis's wife was afraid of him and claimed that he was stalking her, Gary Lewis 
had been lawfully released from the Salt Lake County jail pursuant to the Federal 
Consent Decree. Additionally, the news report flashed three generic pictures of Gary 
Lewis, but did not give his height, weight, age or any distinctive qualities. A brief 
view of the pictures was not sufficient to create a reasonable suspicion justifying the 
detention of Mr. Howard. 
The totality of circumstances known to Sergeant Park did not amount to a 
reasonable suspicion. The detention of Mr. Howard therefore violated the Fourth 
Amendment, and all evidence seized subsequent to that detention must be suppressed. 
9 
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ARGUMENT 
POINT. APPELLANT'S FOURTH AMENDMENT RIGHTS WERE 
VIOLATED WHEN OFFICERS DETAINED HIM IN THE ABSENCE 
OF A REASONABLE SUSPICION FOR DOING SO. 
The Fourth Amendment to the United States Constitution protects against 
unreasonable searches and seizures. It precludes a police officer from temporarily 
detaining an individual for investigatory purposes unless the officer has a reasonable 
suspicion, based on specific and articulable facts, justifying the detention. See Terry v. 
Ohio. 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968); State v. Case. 884 P.2d 
1274, 1276 (Utah Ct. App. 1994). The state has the burden of establishing that an 
officer had a reasonable articulable suspicion justifying the detention. See Kavsville 
Citv v. Mulcahv. 943 P.2d 231 (Utah Ct. App 1997). In the present case, the Fourth 
Amendment was violated since the state did not establish that the officers had a 
reasonable articulable suspicion justifying the detention of Mr. Howard. 
Officer Wihongi detained Mr. Howard based solely on Sergeant Park's request. 
R. 52, 74:13. While in some circumstances an officer may detain an individual based 
on the request of another police officer, such detention is lawful under the Fourth 
Amendment only if the officer originating the request for detention had a reasonable 
suspicion justifying the detention. See Case, 884 P.2d at 1277. 
[I]f the investigating officer cannot provide independent or corroborating 
information through his or her own observations, the legality of a stop 
based on information imparted by another [officer] will depend on the 
10 
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sufficiency of the articulable facts known to the individual originating the 
information or bulletin subsequently received and acted upon by the 
investigating officer. 
Case. 884 P.2d at 1277 (citing United States v. Henslev. 469 U.S. 221, 232 (1985); 
State v. Seel 827 P.2d 954, 960 (Utah App.), cert, denied, 836 P.2d 1383 (Utah 
1992)) (emphasis in original). Since Officer Wihongi did not have an independent 
basis for detaining Mr. Howard, the detention in this case was lawful only if Sergeant 
Park had a reasonable articulable suspicion justifying the detention. 
Under the totality of the circumstances, the information known to Sergeant Park 
when he requested that Mr. Howard be detained did not create a reasonable suspicion 
justifying the detention. Sergeant Park based his decision to detain Mr. Howard 
entirely on information he received when he viewed a news report the night before. 
R. 74:17-18, 21. Since Sergeant Park did not see Mr. Howard do anything illegal or 
suspicious and did not have any other basis for detaining Mr. Howard, the news report 
must create a reasonable suspicion justifying the detention for the seizure to be lawful. 
See Case, 884 P.2d at 1278 (sufficient factual basis regarding source of information for 
police broadcast must exist to establish reasonable suspicion). 
While differences exist between a news report and a report by an informant, the 
test for determining whether a report by an informant establishes reasonable suspicion 
provides a framework for determining whether a police officer may detain an 
individual after watching a news report. In order to determine whether an informant's 
tip is sufficiently reliable to establish a reasonable suspicion which enables a police 
11 
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officer to temporarily detain an individual, three factors are considered: (1) "the type 
of tip or informant involved," (2) "whether the informant gave enough detail about the 
observed criminal activity to support a stop," and (3) whether the police officer 
verified the information in the tip. Mulcahv, 943 P.2d at 235-37; see also Carter, 945 
P.2d at 169. 
In the present case, the factors which are considered when determining whether 
an informant's tip creates a reasonable suspicion demonstrate that Sergeant Park did 
not have a reasonable suspicion justifying the detention. First, "the type of tip or 
informant" weighs against a conclusion that reasonable suspicion existed. Courts make 
a distinction between citizen informants and anonymous informants in determining the 
reliability of a tip. See Mulcahv, 943 P.2d at 235. An anonymous tip is generally at 
"'the low-end of the reliability scale'" since the "'anonymous caller's basis of 
knowledge and veracity are typically unknown'". Mulcahv, 943 P.2d at 235 (quoting 
State v. Evans, 692 So.2d 216, 218-19 (Fla. Dist. Ct. App. 1997)). On the other hand, 
a citizen informant is generally considered highly reliable, and independent proof of 
veracity or reliability is not required since citizen informants "'volunteer information 
out of concern for the community and not for personal benefit'" (Mulcahv, 943 P.2d at 
235 (quoting State v. Brown, 798 P.2d 284, 286 (Utah Ct. App. 1990)), and, since a 
citizen informant provides his name to authorities, he is "'exposed to possible criminal 
and civil prosecution if the report is false.'" Mulcahv, 943 P.2d at 235 (quoting State 
v. Bvbee, 884 P.2d 906, 908 (Or. App. 1994)). 
12 
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Information from a newscast should not be given the high reliability accorded 
information from a citizen informant, and instead, should be considered at the lower 
end of the "reliability scale." Unlike tips from citizen informants, newscasts are not 
prepared primarily out of concern for the community, and are guided by financial 
concerns which can cause a station to cast stories in a light which might increase the 
number of viewers. The personal benefit for which newscasts are prepared undermines 
their reliability, and precludes newscasts from being given the same imprimatur given 
tips from citizen informants. Moreover, in this case, the news station aired the 
information for general viewing rather than directly reporting the information to police. 
The news station therefore was not exposed to the serious criminal or civil prosecution 
that can occur when a false report is made to police. Hence, the two considerations 
which make a tip by a citizen informant highly reliable do not apply to the newscast in 
this case. 
The news cast should be considered at the lower end of the "reliability scale" 
for a number of other reasons. Daily news reports are often prepared in relative haste 
since the news station must prepare and air several reports each day. The possible use 
by the reporter of unreliable sources and information which is stale or hearsay detracts 
from the reliability of a news report. Additionally, any motivation that the sources 
may have to give incorrect information and any liberties the reporter might take in 
translating information into a story undermine the reliability of a news story. 
The source of the reporter's information in this case is not always clear, and 
13 
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much of the report is hearsay, if not multiple hearsay. R. 02. The age of the 
information is also not always clear. Gary Lewis's wife, Mary, who was angry that 
Lewis was no longer in jail, provided some of the information. R. 02. It is not clear 
whether Mary Lewis provided the information that she had a protective order against 
Gary Lewis and that Gary Lewis had been sent to jail without bail, or whether the 
reporter had another source for those claims. The possible hearsay nature of this 
information undermines its reliability. In addition, Mary Lewis had filed for divorce 
and may well have had ulterior motives, such as a custody dispute, for her report. 
Moreover, although the reporter read from a police report during a portion of the 
newscast, "police reports containing non-routine information" "may raise a serious 
question of reliability." State v. Bertul 664 P.2d 1181, 1184 (Utah 1983). This 
question as to reliability exists because "the memory, perception, or motivation of the 
reporter" may be challenged. IdL Questions as to the motivation and perception of the 
person who reports to police may be especially serious in cases involving domestic 
disputes, where the parties are angry and hurt, and often have ulterior motives. 
Sergeant Park needed more reliable and complete information, something other 
than an uncorroborated news story based on information from a wife who has filed for 
divorce and is angry, in order to have a reasonable suspicion to detain Gary Lewis. 
The first factor to be considered in determining whether the newscast created a 
reasonable suspicion~the type of tip or informant-weighs against a determination that 
the officer had a reasonable suspicion justifying the detention. 
14 
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The second factor, "whether the informant provide[d] enough detail about the 
illegal activity/' also weighs against concluding that Park had a reasonable suspicion. 
Carter, 945 P.2d at 169. The report never stated that a warrant currently existed for 
Gary Lewis's arrest. R. 02. In fact, near the conclusion of the report, a police 
lieutenant clearly stated that Gary Lewis qualified for release and that he did not have 
a violent history. R. 02. The fact that the report did not contain any current basis for 
detaining Gary Lewis and clearly indicated that the release was proper precludes a 
determination that Sergeant Park had a reasonable suspicion to detain Gary Lewis. 
Much of the detail that was provided related to prior crimes for which Gary 
Lewis was previously arrested. Initially, the reporter discussed an incident which 
allegedly occurred three months earlier in August. R. 02. The reporter quoted from 
the police report for that incident, sensationalizing the story by quoting the police 
officer's opinion that Gary Lewis was stalking his wife. R. 02. Mary Lewis then 
talked about having her mail and pharmaceutical records taken, followed by the 
reporter's comments that Gary Lewis was convicted of theft. R. 02. All of this 
discussion and the following discussion about violating probation by failing to wear the 
electronic monitor related to past events for which Gary Lewis had been arrested, then 
lawfully released. R. 02. This discussion about past events for which Gary Lewis had 
been arrested and released did not provide a current basis to detain him. 
Although the reporter stated that Gary Lewis had been ordered to stay in jail 
without bail until trial, she did not indicate when that trial was to be held or if it had 
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already been held. R. 02. More importantly, immediately after making this statement, 
the reporter informed the viewers that Gary Lewis had been lawfully released. R. 02. 
The statement, when considered in the context of the entire report, did not indicate a 
current basis for detaining Gary Lewis. 
The news story also raised questions which required answers in order to 
determine whether Gary Lewis could be detained. The stalking incident discussed in 
the news story apparently occurred in Ogden, and according to the story, the judge 
ordered Gary Lewis to be held until trial on that charge. R. 02. Gary Lewis was 
being held in the Salt Lake County jail, however, rather than the Weber County jail. 
R. 02. Since Gary Lewis would have been held in the Weber County jail for stalking 
charges arising in Ogden, this inconsistency raised a question as to what had been 
holding Gary Lewis in the Salt Lake County jail when he was released. Sergeant Park 
acknowledged this inconsistency, and further acknowledged that he did not know the 
county in which the case against Gary Lewis was pending. R. 74:23. This 
inconsistency in the news story further weighs against a reasonable suspicion. 
In addition, although the news report flashed three pictures of Gary Lewis, it 
did not describe Gary Lewis's height, weight, build, or age. R. 02. Nor did the news 
story describe any distinctive features or qualities attributed to Gary Lewis. R. 02. As 
Sergeant Park acknowledged, Gary Lewis had a fairly generic look that fit many white 
males. R. 74:20. The news report did not indicate when the picture had been taken, 
so it was unclear whether the picture was old or whether the length of Gary Lewis's 
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hair or his facial hair had changed. The final shot of Gary Lewis showed a goatee 
rather than a mustache. R. 02. Without a more detailed description which included 
height, weight and any distinctive attributes, the fairly nondescript photographs of Gary 
Lewis did not supply sufficient detail for the officer to identify an individual as the 
person portrayed in the story. 
Moreover, Sergeant Park's ability to make an accurate identification of Gary 
Lewis based only on watching the news story once is questionable. The fallibility of 
eyewitness identification is well recognized. See State v. Long, 721 P.2d 487, 488-91 
(Utah 1986)(discussing the fallibility of eyewitness identification, and recognizing that 
errors affecting the accuracy of identification occur in the perception, retention and 
retrieval stages of memory); State v. Ramirez. 817 P.2d 77, 779-80 (Utah 1991). Even 
when a person views another individual under the best of circumstances, significant 
errors can occur. In this case, Sergeant Park looked at pictures of Gary Lewis rather 
than viewing him in person. The pictures were flashed for a short period of time, 
giving Sergeant Park a wholly inadequate opportunity to perceive the person being 
shown. Sergeant Park did not know Gary Lewis, and instead thought of an officer he 
had known. R. 74:12, 17-18. Sergeant Park's inability to remember the name of the 
person who was the focus of the news story, even though that name was repeated 
several times, and printed and shown as part of the story, demonstrates that Park was 
not perceiving and retaining all of the information which was transmitted in the news 
story. In addition, Sergeant Park's failure to initially remember that the news story 
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discussed Gary Lewis being released under the Federal Consent Decree and the 
officer's incorrect interpretation of the story as indicating that the man being discussed 
was wanted demonstrate that Sergeant Park was inaccurately perceiving and retaining 
information conveyed in the news story. See R. 02, 74:11, 21-22. Hence, any 
identification made by Sergeant Park after viewing the news story a single time was 
wholly unreliable and failed to support a reasonable suspicion. 
The lack of detail indicating that Gary Lewis was currently wanted coupled with 
the lack of detail regarding a distinctive description of Gary Lewis weighs heavily 
against concluding that Sergeant Park had a reasonable suspicion to detain 
Mr. Howard. 
The third factor to be considered in determining whether Sergeant Park had a 
reasonable suspicion to detain Mr. Howard—whether the officer verified the 
information—also weighs heavily against a determination of reasonable suspicion. See 
Mulcahv, 943 P.2d at 236; Carter, 945 P.2d at 169. Sergeant Park testified that he 
relied solely on the newscast and did not make any effort to verify any of the 
information in the report. R. 74:18, 21, 23. This failure to confirm any of the 
information in the newscast precludes a conclusion that Sergeant Park had a reasonable 
suspicion justifying the detention. 
In addition to Sergeant Park's failure to confirm any of the information in the 
news report, other circumstances indicated that the person on the bicycle who was 
spotted by Sergeant Park was not the person portrayed in the story. For example, the 
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fact that Mr. Howard was on a bicycle worked against confirming that he was the 
individual discussed in the news report since Gary Lewis purportedly drove by in a 
car. R. 02. If Gary Lewis had a car the day before, it was highly unlikely the he 
would be riding a bicycle in downtown Salt Lake City the next morning. 
Moreover, Sergeant Park was incapable of verifying the information because he 
did not remember details. He did not initially remember that the man had been 
released pursuant to the Federal Consent Decree, and was not familiar with the terms 
of the Federal Consent Decree release. R. 74:21-22. Although the name Gary Lewis 
was flashed on the screen and stated several times, Sergeant Park also could not 
remember the name of the man profiled in the story. R. 74:18. In addition, as 
Sergeant Park acknowledged, the picture of Gary Lewis which flashed during the news 
report showed a fairly generic look and fit many white males. R. 74:20. The vague, 
incorrect and limited information remembered by Sergeant Park precluded him from 
verifying the information without again viewing the news story or asking the news 
station to provide details of the story. 
Other courts have held that police officers lack a reasonable suspicion to detain 
an individual based on a general description which fits many individuals. See United 
States v. Board, 744 F. Supp. 6, 8 (1990)(officers did not have reasonable suspicion to 
detain defendant based on a general description which fit many black males); United 
States v. Jones. 619 F.2d 494, 498 (5th Cir. 1980)(officer did not have reasonable 
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suspicion where he detained individual based on an incomplete and stale description). 
In Board, a police broadcast described the wanted man as "a black male, 5'11", 165 
lbs., with brown eyes and dark hair." Board, 744 F. Supp. at 8. Based on that 
description, officers detained the defendant, who was in a parked car across the street 
from the apartment building officers had searched the day before when looking for the 
wanted suspect. The court pointed out that unlike the arresting officers in Henslev 
who were familiar with the defendant and knew he was the subject of the warrant, the 
police officers in Board arrested the defendant based only on a very general description 
which fit many black males, and therefore "could not have reasonably suspected the 
defendant of criminal activity based on such a general description." Id. at 8. 
Additionally, the court recognized that unlike Henslev, the case did not involve a 
felony warrant, and instead involved a lower level custody order for a juvenile. 
The officer in Jones likewise did not have a reasonable suspicion justifying the 
detention of an individual based on a general description of a robbery suspect heard 
over the police radio. Jones, 619 F.2d at 497. The officer heard only part of the 
description and was not certain which robbery was involved. Id The description the 
officer heard was of "a black male, 5 feet 6 inches to 5 feet 9 inches tall and weighing 
between 150 and 180 pounds, with a medium afro hair style, who was wearing jeans 
and a long denim jacket." Id. Because the officer based the stop on "an incomplete 
and stale description of a suspect that could, plainly, fit many people," the court 
concluded that the officer did not have a reasonable suspicion to detain the defendant. 
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Id. at 498. 
In this case, Sergeant Park did not corroborate any of the information in the 
newscast prior to detaining Mr. Howard. Because a newscast is not accorded the high 
reliability given a citizen informant, information must be corroborated by officers in 
order to meet Fourth Amendment requirements. In addition, information known to 
Sergeant Park regarding Mr. Howard—that he was on a bicycle rather than in the car 
Gary Lewis was reported to have been driving--not only failed to confirm that 
Mr. Howard was the person depicted in the story, but actually suggested that 
Mr. Howard was not the depicted individual. Moreover, even if the Sergeant had had 
a reasonable suspicion that Gary Lewis was currently wanted, that suspicion did not 
extend to Mr. Howard. The description of Mr. Lewis was too general and could be 
applied to many white males. No specific attributes were outlined which would direct 
officers to a distinct individual. In all, the third factor—whether the officer verified 
the information in the news story—weighs heavily against a determination that 
Sergeant Park had a reasonable suspicion justifying the detention. 
Under the totality of circumstances, Sergeant Park did not have a reasonable 
suspicion justifying the detention of Mr. Howard based on the newscast he saw the 
night before. The type of tip, a daily news report, the lack of detail and questions as 
to source, as well as the total lack of corroboration of any details in the story all weigh 
against a determination that the officer had a reasonable suspicion. The state failed to 
sustain its burden that this warrantless detention met Fourth Amendment requirements. 
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Accordingly, the trial judge erred in concluding that the officer had a reasonable 
suspicion justifying the stop. All of the evidence seized subsequent to the illegal 
detention of Mr. Howard must be suppressed. See Wong Sun v. United States. 371 
U.S. 471, 488 (1963). 
CONCLUSION 
Defendant/Appellant Carl Howard respectfully requests that this Court reverse 
the trial judge's order denying his motion to suppress, reverse his conviction and 
remand the case to allow him to withdraw his guilty plea. 
SUBMITTED this jf^tt day of January, 2000. 
JOAN C. WATT 
Attorney for Defendant/Appellant 
DAVID S. KOTTLER 
Attorney for Defendant/Appellant 
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CERTIFICATE OF DELIVERY 
I, JOAN C. WATT, hereby certify that I have caused to be delivered the 
original and seven copies of the foregoing to the Utah Court of Appeals, 450 South 
State, 5th Floor, P. O. Box 140230, Salt Lake City, Utah 84114-0230, and four copies 
to the Utah Attorney General's Office, Heber M. Wells Building, 160 East 300 South, 
6th Floor, P. O. Box 140854, Salt Lake City, Utah 84114-0854, this i£fcday of 
January, 2000. 
JOAN C. WATT 
DELIVERED to the Utah Court of Appeals and the Utah Attorney General's 
Office as indicated above this day of January, 2000. 
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FaxDDSTTvC: COURT 
Third Juicial District 
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CAL7 LAr\- CG'JNTY 
THIRD DISTRICT COURT - SLC COURT 
SALT LAKE COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
vs. 
CARL DEAN HOWARD, 
Defendant 
MINUTES 
CHANGE OF PLEA 
SENTENCE, JUDGMENT, COMMITMENT 
Case No: 981923385 FS 
Judge: ROGER A LIVINGSTON 
Date: June 8, 1999 
PRESENT 
Clerk: ginam 
Prosecutor: DELASANDRO FOR POSTMA 
Defendant 
Defendant's Attorney(s): DAVID KOTTLER 
DEFENDANT INFORMATION 
Date of birth: December 14, 1964 
Video 
Tape Count: 10:40 
CHARGES 
1. ILLEGAL POSS/USE OF CONTROLLED SUBSTANCE - 3rd Degree Felony 
Plea: Guilty - Disposition: 06/08/1999 Guilty Plea 
The Information is read. 
Court advises defendant of rights and penalties. 
Defendant waives time for sentence. 
Change of Plea Note 
Plea is conditional based on appeal of motion to suppress. 
Sentence to be stayed pending decision on appeal. 
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Case No: 981923385 
Date: Jun 08, 1999 
SENTENCE PRISON 
Based on the defendant's conviction of ILLEGAL POSS/USE OF 
CONTROLLED SUBSTANCE a 3rd Degree Felony, the defendant is 
sentenced to an indeterminate term of not to exceed five years in 
the Utah State Prison. 
The prison term is suspended. 
SENTENCE FINE 
Charge # 1 Fine 
Suspended 
Surcharge 
Due 
$900.00 
$0.00 
$413.51 
$900.00 
Total Fine: $900.00 
Total Suspended: $0 
Total Surcharge: $413.51 
Total Amount Due: $900.00 
SENTENCE FINE PAYMENT NOTE 
If appeal does not go through, fine will be due 6 months after the 
date the appeal is dismissed. 
COMMUNITY SERVICE 
Complete 24 hour(s) of community service. 
Community service to be completed through Adult Probation & Parole, 
SENTENCE TRUST 
The defendant is to pay the following: 
Attorney Fees: Amount: $100.00 
Pay in behalf of: SALT LAKE LEGAL DEFENDARS 
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Case No: 981923385 
Date: Jun 08, 1999 
ORDER OF PROBATION 
The defendant is placed on probation for 2 year(s). 
Probation is to be supervised by Adult Probation & Parole. 
The imposition of sentence is stayed and the defendant is placed on 
probation. 
Defendant is to pay a fine of 900.00 which includes the surcharge. 
Pay fine to The Court. 
PROBATION CONDITIONS 
Usual and ordinary conditions required by the Department of Adult 
Probation & Parole. 
Do not use, consume or possess alcohol or illegal drugs, nor 
associate with any people using, possessing or consuming alcohol or 
illegal drugs. 
Participate in and complete any educational; and/or vocational 
training as directed by the Department of Adult Probation and 
Parole. 
Violate no laws. 
Enter, participate in, and complete any program, counseling, or 
treatment as directed by the Department of Adult Probation and 
Parole. 
Perform community service hours. 
Submit to drug testing. 
Not frequent any place where drugs are used, sold, or otherwise 
distributed illegally. 
Paqe 3 (lasH Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-gen rated OCR, may contain errors.
ADDENDUM B 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
% 
DAVID S. KOTTLER (6592) """ " " °" ^ u r ' 
Salt Lake Legal Defender Association 9? KAR - 3 p,1; *j j Q 
Attorney for Defendant
 4, _ 
424 East 500 South, Suite 300 " •'-* L"- E --"A.jJ^ENT 
Salt Lake City, Utah 84111 r y 
Telephone: 532-5444 ''.^ "'/< 
IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
STATE OF UTAH, : 
Plaintiff, : DEFENDANT'S MOTION TO SUPPRESS 
-v- : 
CARL DEAN HOWARD, : Case No. 981923385FS 
JUDGE LIVINGSTON 
Defendant, : 
The Defendant, CARL DEAN HOWARD, by and through counsel, DAVID S. 
KOTTLER, hereby moves this Court to suppress evidence discovered as a result of an 
unconstitutional stop, detention, arrest, and search. 
This Motion is supported by the attached memorandum. 
DATED this ^ day of March, 1999. 
U^22 
DAVID S. KOTTLER 
Attorney for Defendant 
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DELIVERED a copy of the foregoing to the Office of the Salt Lake District Attorney, 
231 East 400 South, Salt Lake City, Utah 84111, this E-> day of March, 1999. 
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DAVID S. KOTTLER (6592) 
Salt Lake Legal Defender Association 
Attorney for Defendant 
424 East 500 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: 532-5444 
IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
STATE OF UTAH, : 
MEMORANDUM IN SUPPORT OF 
Plaintiff, : DEFENDANT'S MOTION TO SUPPRESS 
-v- : 
CARL DEAN HOWARD, : Case No. 981923385FS 
JUDGE LIVINGSTON 
Defendant, : 
The Defendant, CARL DEAN HOWARD, by and through counsel, DAVID S. 
KOTTLER, hereby submits the following Memorandum in Support of his Motion to Suppress. 
FACTS 
On November 19, 1998 at approximately 8:30 a.m., Sergeant Craig Park of the Salt Lake 
City Police Department saw an adult male riding a bicycle in the vicinity of 40 East 300 South 
in Salt Lake City. Sergeant Park thought this person looked like an alleged Ogden stalker named 
Gary Lewis who had been featured in a story on Fox 13 News the night before. Relying on the 
information provided in the news story, Sergeant Park requested through dispatch that an 
available officer stop the individual on the bike. 
Officer Shaun Wihongi heard the dispatched information and, because he was nearby and 
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available, began to look for the individual described. After a short time, Officer Wihongi found 
an adult male bicyclist who matched the description provided by dispatch. Officer Wihongi 
stopped the individual and obtained his identification, which identified the man as Carl Dean 
Howard, not Gary Lewis. Nonetheless, Officer Wihongi detained Mr. Howard until Sergeant 
Park arrived a few minutes later. 
Although Mr. Howard was not the man Sergeant Park was hoping to find, Sergeant Park 
further detained Mr. Howard while he ran a warrants check. That check revealed that Mr. 
Howard was wanted on unrelated matters and, accordingly, Mr. Howard was arrested and 
searched. During the search, the officers found what appeared to be methamphetamine in Mr. 
Howard's coat pocket. 
ARGUMENT 
Mr. Howard was stopped, detained, arrested, and searched in violation of the Fourth 
Amendment to the United States Constitution and Article 1, Section 14 of the Utah Constitution. 
Consequently, any evidence obtained as a direct result of or by exploitation of the illegal stop, 
detention, arrest, and search must be excluded from evidence against him. State v. Ramirez. 
817 P.2d 774, 786 (Utah 1991) (citing Wong Sun v. United States. 371 U.S. 471, 488 (1963)). 
MR, HOWARD WAS STOPPED AND DETAINED IN VIOLATION OF 
THE UTAH AND UNITED STATES CONSTITUTIONS 
A police officer may stop an individual for investigatory purposes only if the officer has 
a reasonable suspicion, based on specific and articulable facts, that the "'person has been, is, 
or is about to be engaged in criminal activity.'" State v. Pena. 869 P.2d 932, 940 (Utah 1994) 
(quoting United States v. Place, 462 U.S. 696, 702-03 (1983)). If a stop is justified at its 
inception, the resulting detention must be "'reasonably related in scope to the circumstances that 
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justified the interference in the first place.'" State v. Lopez. 873 P.2d 1127, 1132 (Utah 1994) 
(quoting Terrv v. Ohio, 392 U.S. 1, 19-20 (1968)). In other words, once a stop is made, the 
detention "'must be temporary and last no longer than is necessary to effectuate the purpose of 
the stop.'" Lopez at 1132 (quoting Florida v. Rover. 460 U.S. 491, 500 (1983)). 
In the instant case, Officer Wihongi stopped Mr. Howard at the request of Sergeant Park 
without having made any independent observations which would have justified the stop. 
[I]f the investigating officer cannot provide independent or corroborating 
information through his or her own observations, the legality of a stop based on 
information imparted by another will depend on the sufficiency of the articulable 
facts known to the individual originating the information or bulletin subsequently 
received and acted upon by the investigating officer. 
State v. Case. 884 P.2d 1274, 1277 (Utah Ct. App. 1994) (citing United States v. Henslev. 469 
U.S. 221, 232 (1985)). Therefore, the stop was justified only if Sergeant Park had a reasonable 
articulable suspicion that Mr. Howard had been or was about to be involved in criminal activity. 
The State contends that the Fox 13 News story about Gary Lewis provided Sergeant Park 
with a reasonable suspicion that Mr. Howard was wanted in regard to a stalking allegation. 
However, a simple review of the video tape of that news story clearly rebuts this contention. 
Because Sergeant Park did not have a reasonable articulable suspicion that Mr. Howard was 
wanted, the stop was not justified at its inception and any evidence obtained by exploitation of 
the illegal stop must be suppressed. 
Moreover, even if this Court concludes that the Fox 13 News story about Gary Lewis 
provided reasonable suspicion to stop Mr. Howard, Mr. Howard should not have been detained 
while the officers ran a warrants check. As soon as Mr. Howard provided his identification card 
and the officers knew he was not Gary Lewis, he should have been free to leave. Mr. Howard's 
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continued detention while the officers ran a warrants check unconstitutionally extended the length 
and scope of the stop. See State v. Johnson. 805 P.2d 761, 764 (Utah 1991) (passenger in 
automobile was unconstitutionally detained while officer ran warrants check without reasonable 
suspicion to justify continued detention). Any evidence discovered as a result of this unlawful 
detention must be suppressed. 
MR. HOWARD WAS ARRESTED IN VIOLATION OF THE 
UTAH AND UNITED STATES CONSTITUTIONS 
Mr. Howard's arrest was the direct result of the prior illegal stop and detention. Had 
they not illegally stopped Mr. Howard, obtained his identification, and detained him while 
checking for outstanding warrants, Officer Wihongi and Sergeant Park would have had no reason 
to believe that Mr. Howard was wanted and therefore would not have placed him under arrest. 
Because Mr. Howard's arrest was tainted by the illegal stop and detention, any evidence 
discovered as a result of the arrest must be suppressed. See State v. Swanigan. 699 P.2d 718, 
719 (Utah 1985) (per curiam) (After police illegally stopped the defendant they discovered valid 
outstanding warrant, arrested the defendant on the warrant, and found incriminating evidence 
in a search incident to the arrest. Court held evidence must be suppressed as fruit of illegal 
stop). 
MR. HOWARD WAS SEARCHED IN VIOLATION OF THE 
UTAH AND UNITED STATES CONSTITUTIONS 
Finally, after he was illegally stopped, detained, and arrested, Mr. Howard was searched 
in violation of the Fourth Amendment and Article 1, Section 14. It is a cardinal principal that 
"'searches conducted outside the judicial process, without prior approval by judge or magistrate, 
are per se unreasonable under the Fourth Amendment - subject only to a few specifically 
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established and well-delineated exceptions.'" State v. Arrovo. 796 P.2d 684, 687 (Utah 1990) 
(quoting Katz v. United States. 389 U.S. 347, 357 (1967)). Although it cannot be disputed that 
Mr. Howard was searched without a search warrant, the State will try to invoke the search-
incident-to-arrest exception to the warrant requirement. See Chimel v. California. 395 U.S. 752 
(1969). That exception, however, cannot justify a search incident to an unlawful arrest. State 
v. Giron. 943 P.2d 1114, 1117-18 (Utah Ct. App. 1997) (citing New York v. Belton. 453 U.S. 
454, 458 (1981)). Because Mr. Howard was arrested unlawfully, see supra p. 4, the search-
incident-to-arrest exception cannot justify the subsequent search. Therefore, any evidence 
discovered during that search must be suppressed. 
CONCLUSION 
The discovery of what appeared to be methamphetamine in Mr. Howard's coat pocket 
was the result of a series of constitutional violations by Officer Wihongi and Sergeant Park. For 
the foregoing reasons, Mr. Howard respectfully requests that his Motion to Suppress be granted 
and that the substance found in his coat be excluded from evidence against him. 
RESPECTFULLY SUBMITTED this i day of March, 1999. 
DAVID S. KOTTLER 
Attorney for Defendant 
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DELIVERED a copy of the foregoing to the Office of the Salt Lake District Attorney, 
231 East 400 South, Salt Lake City. Utah 84111, this ^7 day of March, 1999. 
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DAVID E. YOCOM °" 
DISTRICT ATTORNEY FOR SALT LAKE COUNTY
 ?iSJ:D s;S7r,:CT CQU5T 
MICHAEL E. POSTMA, Bar No. 6313 Thira Juciaa! District 
DEPUTY DISTRICT ATTORNEY 
231 East 400 South, Suite 300 U'U^ ° ™9* 
Salt Lake City, Utah 84111 ^AJf ^ u COUNTY 
Telephone: (801)363-7900 ^ -7/-
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR THE COUNTY OF SALT LAKE, STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff, 
-vs-
CARL DEAN HOWARD, 
Defendant. 
FINDINGS OF FACT 
AND 
CONCLUSIONS OF LAW 
CaseNo.981923385FS 
Honorable Roger A. Livingston 
The above-entitled matter came on for a hearing on Defendant's Motion to Suppress 
Evidence on the second day of April, 1999. The Court, having heard evidence from all parties, 
having reviewed the Memoramda submitted, and having heard argument, enters the following 
Findings of Fact and Conclusions of Law: 
FINDINGS OF FACT 
1. The Court finds that on the evening of November 18, 1998, Sergeant Craig Park, Salt 
Lake City Police Department, watched a news program on FOX News which profiled a stalking 
suspect from the Ogden area. The stalker was identified as Gary Lewis. Several photographs of 
Lewis were displayed in the news program. The news program indicated, among other things, 
that Lewis was to remain in jail without bail until the stalking charges were heard, but had been 
released several times pursuant the Federal consent decree release. 
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FINDINGS OF FACT 
Case No. 981923385FS 
Page No. 2 
2. That on November 19, 1998, Sergeant Park observed defendant Howard riding a 
bicycle northbound on State Street. Sergeant Park believed that the defendant was the same 
person that FOX News profiled the evening prior as a stalking suspect. The Court finds that 
defendant Howard substantially resembles the photographs of Lewis as displayed on the FOX 
News Program. 
3. That Sergeant Park was driving an unmarked police car and requested that an available 
officer stop the defendant. Sergeant Park gave a description of the defendant, indicated that he 
was traveling northbound on State Street on a bicycle. Sergeant Park was not able to remember 
the name of the person identified in the news report as the stalker. 
4. That Officer Wihongi detained the defendant pursuant to Sergeant Park's request. 
Sergeant Park arrived at the defendant's location less than one minute after the defendant was 
detained. The defendant was not handcuffed nor was he under arrest when Sergeant Park arrived 
at defendant's location. By the time Sergeant Park arrived at defendant's location, Officer 
Wihongi had obtained defendant's identification and requested that dispatch check the defendant 
for warrants. Within two to three minutes after defendant was detained by Officer Wihongi 
dispatch indicated that defendant had warrants for his arrest. 
5. That defendant was arrested on the outstanding warrants, searched and taken to jail. 
Sergeant Park learned the name of the stalking suspect profiled on Fox News after defendant was 
arrested and being transported to jail. 
CONCLUSIONS OF LAW 
1. The Court concludes as a matter of law, that Officers Park and Wihongi conducted a 
brief investigatory stop of the defendant, based upon objective facts, that the defendant was 
involved in criminal activity. 
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2. That the detention was temporary and lasted no longer than was necessary to 
effectuate the purpose of the stop. 
3. The Court concludes that the FOX News program observed by Sergeant Park, when 
viewed in its entirety provided reasonable suspicion for officers to detain the defendant. 
4. The Court concludes that running a warrants check on the defendant, which took only 
2-3 minutes did not significantly extend the period of his detention. 
5. That running a warrants check was a reasonable and efficient way to determine 
whether defendant Howard was wanted or involved in further criminal activity. 
6. The Court concludes that the defendant was not placed under arrest until officers 
determined that the defendant had warrants outstanding for his arrest. 
DATED this (j day of June, 1999. 
BY THE O 
Approved as to form: 
i Davfd S. Kottlef 
Attorney for defendant Howard 
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CERTIFICATE OF DELIVERY 
I hereby certify that on the 4^*^ day of June, 1999, a true and correct copy of the 
foregoing FINDINGS OF FACT AND CONCLUSIONS OF LAW was delivered to: 
DAVID S. KOTTLER 
Attorney for Defendant 
424 East 500 South, Suite 300 
Salt Lake City, Utah 84111 
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DAVID E. YOCOM 
DISTRICT ATTORNEY FOR SALT LAKE COUNTY 
MICHAEL E. POSTMA, Bar No. 6313 
DEPUTY DISTRICT ATTORNEY 
231 East 400 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: (801)363-7900 
FH*DD!57RJC7COUsif 
Third judicial District 
JUN8 1999 
wALT L i?** ^OuNI 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR THE COUNTY OF SALT LAKE, STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff, 
-vs-
CARL DEAN HOWARD, 
Defendant. 
ORDER 
Case No. 981923385FS 
Honorable Roger A. Livingston 
Based upon the foregoing Findings of Fact and Conclusions of Law, and for good cause 
shown, it is hereby 
ORDERED that defendant's Motion to Suppress is denied. 
DATED this day of June, 1999. 
JURf/7 
A <"\ A r- ~ :~ 
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Approved as to form: 
Dalad S. Kottler 
Attorney for defendant Howard 
CERTIFICATE OF DELIVERY 
I hereby certify that on the day of June, 1999, a true 
foregoing ORDER was delivered to: 
DAVID S. KOTTLER 
Attorney for Defendant 
424 East 500 South, Suite 300 
Salt Lake City, Utah 84111 
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FOX 13 NEWS REPORT 
November 18, 1998 
Mary Lewis: ...and the sounds of certain cars, certain trucks 
and that's basically how I live. 
Reporter: Mary Lewis is hiding from her own husband. She 
filed for divorce last year and now she has a 
protective order stating Lewis can't be within 500 
feet of her. 
(Two different pictures of Gary Lewis flashed on screen. Gary 
Lewis wearing sunglasses in second picture.) 
Mary Lewis: This is not an issue of love. This is a control 
issue. 
Reporter: In August, Mary called the police because she saw 
Lewis driving up and down her street. The police 
report says Lewis admitted to driving by the house 
several times. He told the police he was worried 
about his wife and that he loved her. At the end of 
the report, the officer added, "It's obvious that 
the suspect is stalking the victim in this case." 
Mary Lewis: I have had my phone number changed; he has retrieved 
it. I have had post office boxes. I've had my mail 
taken from my house. I got a post office box; I had 
to have that rekeyed. He was getting my mail, and 
continues to get my mail. He has made that clear to 
people. My pharmaceutical records were given to 
him. My pharmaceutical records. 
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Reporter: Gary Lewis was charged with felony theft this year. 
He was placed on three years probation, but ended up 
behind bars several times. 
(Picture of Gary Lewis along with his name flashed on screen. 
Lewis has goatee.) 
AP&P Agent: He's had violations of his probation during that 
time, urn, to include stalking charges that were 
filed with Ogden City, urn, a restitution problem 
where he wasn't paying like he should be, use of 
marijuana, and contact with Mary Lewis. 
Reporter: And there's more. On October 12th, Lewis agreed to 
wear a pamper detecting non-removable bracelet, but 
then admitted to cutting it off. 
(Courtroom scene) 
Judge: He failed to comply with electronic monitoring by 
cutting off the (inaudible) on October 23 of 1998 in 
violation of this court's order. Admit or deny that 
allegation? 
Gary Lewis: I admit that. 
Reporter: So Lewis is sent back to jail, only to be released 
the next day. Mary's sister spotted him. 
Mary 
Lewis's 
Sister: If I had not seen him drive by in the car today, we 
would not know he was out and Adult Probation would 
not know he's out. 
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Reporter: Lewis has been ordered to remain in jail with no 
bond until he heads to court on the stalking 
charges. He's been released three times, all 
because the Salt Lake County jail is too crowded. 
(Picture of jail door slamming. Pause.) 
It's federal law. When the Salt Lake County jail 
reaches about 800 inmates, they must release some, 
Lt. 
Troy Diaz 
Mary Lewis 
Reporter: 
And he qualifies for release under the Federal 
Consent Decree. Urn, in our computer system, it 
doesn't show him as having a real violent history in 
the past that the public would be aware of, that we 
would want them to be aware of. So he got released. 
The bottom line is that I'm in fear for my life. I 
am in fear for my life. 
Courtney Zavala, Fox 13 News. 
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